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Presently before the Court is Defendant Home Depot’s Motion for Summary Judgment on

Plaintiff Maria Flores' s claims under the Pennsylvania Human Relations Act, 43 P.S. § 950 et seq.

(“PHRA™), and Title VII of the Civil Rights Act of 1991, 42 U.S.C. § 2000e et seq (“Title VII™).

Therein, Defendant contendsthat Plaintiff’ sSPHRA claimistime-barred and that her TitleVII claims

fail as a matter of law. Because Plaintiff failed to file her administrative charge within the time

period required by Pennsylvaniastatute, and cannot avail herself of any judicially-created exception

to the statutory requirement, | grant Defendant’ s motion as to the PHRA claim. Because Plaintiff

has set forth facts sufficient to create amaterial issuefor trial on her Title VII discrimination claim,

| deny Defendant’ s motion as to that claim.

l. FACTUAL BACKGROUND

In February, 1999, Defendant Home Depot hired Plaintiff MariaFlores, who isHispanic, as

a“front end cashier” at its store located on Roosevelt Boulevard in Philadel phia, Pennsylvania. In



June, 1999, Ms. Flores became pregnant. Inthefall of 1999, she requested an accommodation for
her pregnancy-related physical limitations. (Flores Dep. at 54-55.) The cashier position, according
to the Home Depot Job Profile, requires bending, stooping and lifting items weighing up to forty
pounds, wearing certain safety equipment, as well as standing for up to six hours without a break.
(Pl.’s Ex. A.}, Home Depot “Job Profile,”) Ms. Flores produced three separate notes from her
doctor indicating that her ability to perform these requirements was restricted. (Parkview Ob/Gyn
Disability Notes, Pl.” sEX. B.) Seekingalessphysically demandingwork assignment, she approached
Store Manager Ben Komadina and asked to be transferred to the Phone Center. (Komadina Dep. at
50.) Mr. Komadinareplied that there were no openings in the Phone Center and that Ms. Flores
would need to apply for atransfer through the formal transfer or “JPP” system. (1d.)?

Instead, in mid-October, 1999, Home Depot relocated Ms. Floresto the Tool Corral areaas
acashier. Assistant Store Manager Michael Topping, who authorized the transfer, testified that the
duties of the Tool Corral cashier were the same as those of aregular cashier, including lifting items
of up to forty pounds (Topping Dep. at 47-48), but that the position typically involved handling
lighter products (Id. at 30; Velez Dep. at 59). Ms. Flores found that the new position was just as
demanding as the previous one and included duties that went beyond her doctor’s restrictions,
including bending and lifting. (Flores Dep. at 67, 73.) Ms. Flores approached Michael Maddox,
who oversaw the Phone Center, to indicate her interest in aposition there. (Maddox Dep. at 22-23.)

Mr. Maddox told Ms. Flores he would make arecommendation to upper management on her behalf

1. “Pl.’sEX.” refersto exhibits attached to Plaintiff’s Response to the Motion for Summary
Judgment.

2. Ms. Fores had received information, including verbal instruction, avideo session and a
handbook discussing the JPP system. (Flores Dep. at 29-33, 37-38.)
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and later suggested to Mr. Topping that Ms. Flores be placed in the Phone Center. (Maddox Dep.
at 46.) In early November, 1999, Ms. Flores also asked her immediate supervisor, Margie Velez,
if she could be transferred to the Phone Center. (Velez Dep. at 23-24.) Ms. Velez told her that she
needed to talk to upper management. (Velez Dep. at 25.)

Because Mr. Topping was unavailable (Flores Dep. at 54.), Ms. Flores again went to Mr.
Komadina and requested a position in the Phone Center (Komadina Dep. at 52). Mr. Komadina
testified that hetold Ms. Flores, “I am not really sure | understand what else we could do for you at
this point because we do not have an opening. And if we did have an opening, | couldn’t even
guarantee an interview for you.” (Id.) Mr. Komadinatold Ms. Floresthat he did not know what her
gualifications were, and that he was not sure she had the right “attitude” for the Phone Center. (1d.)
Ms. Flores testified that Mr. Komadina said, “1 don’t know who hired you. | wouldn’t hire you.”
(Flores Dep. at 55.) Mr. Komadina told Ms. Flores to keep looking in the JPP system for job
openings. (1d.) Ms. Flores never submitted aformal application to transfer through the JPP system.
(Flores Dep. at 74.)

Calling the validity of Mr. Komadina s statements into question, Mr. Maddox testified that
Home Depot was “aways looking for help” in the Phone Center. (Maddox Dep. at 17.) Customer
Service Manager Angel Aponte testified that there generally “was seating available” in the Phone
Center. (Aponte Dep. at 66.) Additionally, several examples of testimony indicate that because the
cashier positions and the Phone Center were apart of “ Operations,” no formal transfer or use of the
JPP system should have been required to move among those positions. (Velez Dep. at 55-56;
Topping Dep. at 44-45; Komadina Dep. at 60.)

At somepoint just prior Ms. Flores sconversation with Ms. Velez, apregnant white cashier,



Tiffany Schmanek, had begun to work in the Phone Center. (Maddox Dep. at 16, 24; Aponte Dep.
at 66.) Mr. Topping recalled that Ms. Schmanek had produced a note from her doctor indicating
pregnancy-related restrictions and that Home Depot “had to do an accomodation due to her
pregnancy.” (Topping Dep. at 42.) Ms. Schmanek never made use of the JPP system and was thus
never formally transferred to the phone center. (Komadina. Dep. at 60, Topping Dep. at 42.) Mr.
Komandinatestified that Ms. Schmanek was permitted to work in the phone center as a“ stopgap,”
working “never more than aweek at onetime.” (Komadina Dep. at 57.)

Ms. Flores became concerned that she was being treated differently than Ms. Schmanek.
(Rodriguez Dep. at 31.) Mr. Maddox, whose “initial reaction was that [Ms. Flores] was [being]
discriminated against,” in that she was being treated differently than Ms. Schmanek (Id. at 30),
encouraged Ms. Flores to speak with management about thisissue (Maddox Dep. at 25).

Mr. Komadinatestified that it was not common practiceto place empl oyeeswith pregnancy-
related restrictions in the Phone Center. (Komandina Dep. at 58.) Again in contrast, Mr. Maddox
testified that there were * some people” who had been moved to the credit card center when they had
become pregnant, and that “the two people who were put in the phone center” had been pregnant.
(Maddox Dep. at 33-34.) Mr. Apontetestified that putting pregnant employeesin the Phone Center
was “what [Home Depot] used to do all thetime.” (Aponte Dep. at 66.) Ms. Velez and Ms. Shadle
testified that both the Phone Center and the Tool Corral were among the “light duty” positions
availableto pregnant employees. (Velez Dep. at 52; ShadleDep. at 21.) Significantly, Mr. Maddox
testified that both women who were permitted to work in the Phone Center under his watch were
white. (Maddox Dep. at 34.)

On November 18, 1999, Ms. Flores gave Ms. Velez, her supervisor, notice of her intent to



resign two weekslater. (Velez Dep. at 27.) Ms. Velez reported thisinformation to Mr. Komadina
one half-hour later. (Id. at 29.) Mr. Komadinainstructed Assistant Store Manager Don Lambert to
immediately terminate Ms. Flores’'semployment. (KomadinaDep. at 45.) Mr. Komadinaand Mr.
Lambert held a meeting with Ms. Floreswhere they told her it was company policy to immediately
terminate employees who handle money when they give notice of resignation. (FloresDep. at 78.)
Ms. Flores was then escorted out of the store. (Aponte Dep. at 50.)

Various evidence suggests this handling of anotice of resignation was at oddswith standard
company practice. At their depositions, none of the Home Depot employees could recall asingle
instance in which an employee who handled cash wasterminated. Mr. Lambert, in particular, was
uncertain whether Mr. Komadina' s instruction comported with company procedure. (Aponte Dep.
a 25.) Ms. Velez remembered two cashiers, Selena Pasquarello and Jessica Joseph, who were
permitted to work beyond the date on which they tendered their resignation. (Velez Dep.at 30-34;
Fields Dep. at 30.) Mr. Maddox also stated that he knew of an employee, Jessica Sosinavage, who
handled cash and had been permitted to remain on the job after giving two-weeks notice. (Maddox
Dep. at 18-20.) Ms. Velez also testified that she had never seen an individua who handled money
terminated immediately upon tendering their resignation and was not aware of any policy requiring
such animmediate termination. (Velez Dep. at 36-38.) Home Depot has admitted that this* policy”
was not memorialized in writing. (Def.’s Resp. to Req. for Admis. #5.)

On June 21, 2000, Ms. Flores filed a charge of discrimination with the Philadelphia
Commission on Human Relations, thereby also filing with the Equal Employment Opportunity
Commission. Intheinstant action, Ms. Flores aleges that Home Depot discriminated against her

based on her racein violation of Title VIl and the PHRA. She argues that Home Depot permitted



awhite pregnant cashier towork inthe Phone Center shortly after it denied her request to work there.
She also allegesthat three white cashiers tendered their resignations around the same time that she

did and all were permitted to continue employment until they voluntarily decided to leave.

I. STANDARD OF REVIEW

Summary judgment isappropriate when therecord di scloses no genuineissue of material fact
and the moving party is entitled to judgment as a matter of law. FED. R. Civ. P. 56(c); see also
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). In reviewing the record, “a court
must view thefactsin thelight most favorableto the nonmoving party and draw all inferencesin that
party’s favor.” Armbruster v. Unisys Corp., 32 F.3d 768, 777 (3d Cir. 1994). The moving party
bearsthe burden of showing that the record reveal s no genuineissue asto any material fact and that
the moving party is entitled to ajudgment as amatter of law. FED. R. Civ. P. 56(c); Anderson, 477
U.S. at 247. Once the moving party has met its burden, the non-moving party must go beyond the
pleadings to set forth specific facts showing that there is a genuine issue for trial. FED. R. Civ. P.
56(e); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585-86 (1986). “Thereis
noissuefor trial unlessthereis sufficient evidence favoring the nonmoving party for ajury to return
averdict for that party.” Anderson, 477 U.S. at 249. “Such affirmative evidence — regardless of
whether it isdirect or circumstantial — must amount to more than ascintilla, but may amount to less
(in the evaluation of the court) than a preponderance.” Williams v. Borough of West Chester, 891

F.2d 458, 460-61 (3d Cir. 1989).

(11, DISCUSSION



A. Timeliness of PHRA Claim

The relevant portion of the PHRA, 43 P.S. §8959(h), allows a plaintiff 180 days to file a
charge of discrimination. Thus, “since a plaintiff’s claim of employment discrimination may only
be based on conduct that occurred within the limitations period, . . . thefiling of the administrative
complaint isolatesthe conduct upon whichtheclaimrests.” Frederick v. Reed, Civ. A. No. 92-0592,
1994 U.S. Dist. LEX1S1809, 1994 WL 57213, at * 3 (E.D. Pa. Feb. 18, 1994). Here, Plaintiff admits
tofiling her administrative charge on June 21, 2000, some 216 daysafter her last day of employment
with Home Depot. Plaintiff maintains, however, that she may nevertheless pursue her PHRA claim
by invoking the continuing viol ation exception or the equitabletolling doctrine. | will addressthese
contentions in turn.

1 Continuing Violations

Plaintiff maintainsthat, despite her latefiling, she can pursue her PHRA claim against Home
Depot under the continuing violation theory. That theory, developed in reference to claims filed
under Title VII and since extended to claims brought under the PHRA, allows a plaintiff to pursue
a clam for discriminatory conduct that began prior to the filing period provided that she can
demonstratethat theact is“ part of an ongoing practiceor pattern of discrimination of thedefendant.”
West v. Phila. Elec. Co., 45 F.3d 744, 754 (3d Cir. 1995) (citations omitted). To establish a
continuing violation under West, the plaintiff must first demonstrate that at least one act of
harassment or discrimination occurred withinthe 180 day filing period. Seeid. Second, the plaintiff
must show that “the harassment is ‘more than the occurrence of isolated or sporadic acts of
intentional discrimination.’” 1d. at 755 (quoting Jewett v. Int’| Tel. & Tel. Corp., 653 F.2d 89, 91 (3d

Cir. 1981)).



Here, plaintiff contends, Home Depot “ continued itsdiscriminatory practicesuntil at thevery
least, July 19, 2000.” (Pl.’s Resp. at 26-27.) To support this contention, Plaintiff notes that she
alleged a“ continuing action” onthe administrative chargeform. Plaintiff pointsto several examples
of alleged discrimination that may have occurred during the filing period. First, some time after
Plaintiff’s termination, Home Depot moved a pregnant white cashier named Amy to the Phone
Center. Second, eight monthsafter Plaintiff’ stermination, JessicaSosinavage, awhitefemalecashier
alegedly tendered her resignation and was permitted to continue to work until she voluntarily
decided to leave. Similarly, white cashiers Selena Pasquarello and Jessica Joseph tendered their
resignations prior to Flores and were likewise permitted to continue to work until they voluntarily
decided to leave. Home Depot also moved a second pregnant white cashier, Tiffany Schmanek, to
the Phone Center shortly after Ms. Flores' request for accommodation was denied.

Even if the facts are viewed in alight most favorable to Plaintiff, they do not establish the
existence of continuing violations sufficient to avoid the PHRA’ s 180 day filing requirement. While
Home Depot may have consi stently accommodated pregnant white cashiersand given whitecashiers
time to leave the job site after tendering their resignations, there is no evidence in the record to
suggest comparatively poor treatment of non-white employees occurring during the filing period.
Moreover, these two instances following Ms. Flores' stermination in which Home Depot permitted
white cashiers to remain on the job did not have even an indirect adverse impact on Ms. Flores. If,
for example, she had been vying for ajob that went to one of theseindividuals after her termination,
it would be more appropriate to regard these as instances of discrimination.

Finally, Judge Robreno recently determined that acts occurring after termination cannot

constitute instances of discrimination for purposes of establishing continuing violations. See Velez



v. QVC, Inc., 227 F.Supp.2d 384, 398 (E.D. Pa. 2002). In Velez, Judge Robreno wrote, “‘ [w]hen an
employeeis terminated, the employment relationship ends; and the fear of reprisal and the reasons
for alowing employeesto claim a continuing discriminatory policy areremoved.”” Id. (citing Hipp
v. Liberty Nat’| Lifelns. Co., 252 F.3d 1208, 1222 n.12 (11th Cir.2001)). Without adopting that rul e,
| find that the reasoning set forth in Velez provides an additional basis for refusing to treat the
favorable treatment of two white employeesasan “act” of discrimination for continuing violations
pUrpoSes.

| am therefore unableto find that act of discrimination occurred within the filing period that
would support Plaintiff’ s continuing violations claim. Plaintiff thus cannot successfully invokethe
continuing violations theory to avoid the statutory bar to her PHRA claims.

2. Equitable Tolling

At ora argument, Plaintiff urged the Court to permit equitable tolling of the 180 day filing
requirement. Section 12(e) of the PHRA provides that the 180-day period in which to file an
administrative charge may be extended through equitable tolling. 43 PA. STAT. ANN. § 962(e);
Brennan v. National Telephone Directory Corp., 850 F. Supp. 331, 341 (E.D. Pa. 1994). However,
“restrictions on equitable tolling . . . must be scrupulously observed.” Williams v. Army and Air
Force Exch. Serv., 830 F.2d 27, 30 (3d Cir. 1987) (quoting Sch. Dist. of Allentown v. Marshall, 657
F.2d 16, 19 (3d Cir. 1981)) (ateration in original). There are three “principal, although not
exclusive’” situations in which equitable tolling may arise. Oshiver v. Levin, Fishbein, Sedran &
Berman, 38 F.3d 1380, 1387 (3d Cir. 1994). These include situations in which either (1) the
defendant has actively misled the plaintiff, (2) if the plaintiff has‘in some extraordinary way’' been

prevented from asserting his rights, or (3) if the plaintiff has timely asserted his rights mistakenly



in the wrong forum.” Kocian v. Getty Ref. & Mktg. Co., 707 F.2d 748, 753 (3d Cir. 1983).

Here, Plaintiff contends that her pregnancy constituted an extraordinary bar to her filing a
PHRA claim. At ora argument, her counsel represented that Ms. Flores gave birth just before the
lapsing of thefiling period and suffered medical complications. Ms. Flores' s deposition testimony
indicates that she gave birth on March 1, 2000, some two and-a-half months prior to the lapsing of
the 180 day period. (Flores Dep. at 14.)

While pregnancy, particularly where complications occur, can present the sort of obstacleto
thefiling of a PHRA claim that must be considered in evaluating the equity of a statutory time bar
to plaintiff’s clam. However, Plaintiff has proffered no evidence beyond the mere fact of her
pregnancy to create afactual dispute asto whether she was prevented from filing her PHRA claim
in*“someextraordinary way.” Furthermore, although shedid not know all thefactsthat shehascited
in support of her claim at the time of her termination, Ms. Flores was aware of severa key facts at
the core of her claim. See Hart v. J.T. Baker Chem. Co., 598 F. 2d. 829, 834 (3d. Cir. 1979.); see
also Meyer v. Riegel Prods. Corp., 720 F.2d 303, 305-08 (3d. Cir. 1983) (holding that equitable
tolling proper where defendants deceived plaintiff into postponing filing of claim and plaintiff did
not have sufficient information to make out discrimination claim until well after he learned of
termination). It isclear from therecord that Plaintiff knew prior to her termination that she had been
treated differently than a white, pregnant coworker with respect to pregnancy accommodation.
(FloresDep. at 91.) Thereisalso evidencethat at least one white cashier who gave advance notice

of her resignation was permitted to remain on thejob prior to Ms. Flores' stermination. (Velez Dep.
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at 31.) Accordingly, Ms. Flores cannot equitably toll the PHRA filing deadline.®

B. TitleVIIl Claim

Ms. Flores claims that she has suffered individual disparate treatment based on her race or
nationa origininviolation of TitleVIl. Under thefamiliar McDonald-Douglas analysis, aplaintiff
claiming disparate treatment pursuant to Title VIl who lacks direct evidence of discrimination must
initially establish a primafacie case. To establish such a case, the plaintiff must show that (1) she
is a member of a protected class, (2) she suffered an adverse employment action; and (3) a
similarly-situated person, who is not in her protected class, was treated more favorably. See
McDonald Douglas Corp. v. Green, 411 U.S. 792 (1973); Goosby v. Johnson & Johnson Med., Inc.,
228 F.3d 313, 318 (3d Cir. 2000). “Once the plaintiff establishes his or her primafacie case, the
burden shifts to the defendant to articulate one or more legitimate, non-discriminatory reasons for
its employment decision.” Waldron v. SL Indus., Inc., 56 F.3d 491, 494 (3d Cir. 1995) (quoting
Texas Dept. of Cmty. Affairsv. Burdine, 450 U.S. 248, 253 (1981)).

If the defendant meets its burden, the plaintiff, in order to survive a motion for summary

judgment, generally must point to evidence that: (1) casts sufficient doubt upon each of the

3. Thisfinding does not affect Plaintiff’s Title VII claim. Plaintiff is alotted 300 days from the
date of the aleged discrimination within which to file a charge of employment discrimination
with the EEOC, even where her filing with the state agency is untimely. See Oshiver, 38 F.3d at
1385 (citing Davis v. Calgon Corp., 627 F.2d 674, 675 (3d Cir. 1980). See also Mohasco Corp.
v. Slver, 447 U.S. 807, 815 (1980) (“acomplainant in adeferra State having afair employment
practices agency over one year old need only file his charge within 240 days of the alleged
discriminatory employment practice in order to insure that his federal rights will be preserved. If
acomplainant files later than that (but not more than 300 days after the practice complained of),
hisright to seek relief under Title VII will nonetheless be preserved if the State happens to
complete its consideration of the charge prior to the end of the 300-day period.”); Colgan v.
Fisher Scientific Co., 935 F.2d 1407, 1414 (3d Cir.1991) (holding in ADEA case that plaintiff in
Pennsylvania entitled to extended 300 day period regardless of whether plaintiff files state
claim).

11



legitimatereasons proffered by the defendant so that afactfinder could reasonably concludethat each
reason wasafabrication; or (2) allowsthefactfinder toinfer that discriminationwasmorelikely than
not a motivating or determinative cause of the adverse employment action. Fuentes v. Perskie, 32
F.3d 759, 762 (3d Cir. 1994).

Defendant appearstodividePlaintiff’ sTitleVII caseinto two separate” clams,” onerelating
to the alleged failure to transfer and the other to the aleged discriminatory termination. As such,
Defendant’ s summary judgment motion challenges Plaintiff’ s ability to make out aprimafacie case
onthefirst “claim” and Plaintiff’ sability to show pretext on the second. While Plaintiff’ sresponse
seems to adopt Defendant’ s approach to this case, | cannot. Plaintiff’s complaint containsasingle
Title VII Count, which incorporates by reference al of the allegations relating to both alleged
instances of discrimination. Plaintiff’ s case can only be characterized as one of individual disparate
treatment based on multiple examples of indirect evidence that Plaintiff was treated |ess favorably
than similarly-situated whiteemployees. Moreover, thealleged incidentsoccurredin closetempora
proximity, and involved the same decision maker, Store Manager Komadina.

1. Plaintiff’s Prima Facie Case of Discrimination

Defendant admitsthat Ms. Floresis Hispanic and thusis a member of aprotected class. My

analysis therefore focuses on the second and third elements of Plaintiff’s primafacie case.
a. Adver se Employment Action

Plaintiff contends that she suffered an adverse employment action when Home Depot twice
denied her request to transfer to the Phone Center, required her to work in the Tool Corral, and
permitted Ms. Schmanek to work in the Phone Center. An adverse employment action sufficient to

support a prima facie case is one that “alters the employee’s compensation, terms, conditions or
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privileges of employment, depriveshim or her of employment opportunities, or adversely affectshis
or her status as an employee.” Robinson v. City of Pittsburgh, 120 F.3d 1286, 1299 (3d Cir. 1997).
The Third Circuit has not squarely addressed whether a denial of transfer may be classified as an
adverse employment action. However, the Third Circuit has held that receiving or being denied a
desired promotion is sufficiently serious and tangible to constitute a change in the employee’s
“terms, conditions, or privileges’ of employment. Robinson, 120 F.3d 1286, 1300.

While Plaintiff cannot show that she was denied a promotion, she can show that she was
denieda“privilege” of employment when shewastreated differently than other pregnant empl oyees.
Plaintiff has set forth facts sufficient to make out an issue for trial asto whether Home Depot had
acommon practice of permitting pregnant employees to occupy positions in the Phone Center and
credit card center. Through this common practice, Home Depot implicitly demonstrated the job-
related value to pregnant employees of occupying a position in the Phone Center and, in effect,
rendered access to Phone Center and credit card center positions a privilege available to pregnant
employees. Denying Ms. Flores such aposition and transferring her to a position that Home Depot
management knew did not meet her doctor’ srestrictions, when record facts suggest such aposition
was available and was regularly given to similarly situated employees, therefore must be regarded
as—likeadenia of promotion — an adverse change in Plaintiff’s employment privileges.

Defendant contends that there were no available positions in the Phone Center and that
Plaintiff never “applied” for aposition in the Phone Center, because she did not make use of the JPP
system. Theseargumentsaremisguided. First, record testimony establishesthat weretheir openings
in the Phone Center, and that the employee who oversaw the Center recommended Ms. Flores for

aposition there. Second, record evidence undermines the value to Home Depot of the fact that Ms.
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Flores never formally applied through the JPP system when (1) two supervisorstold her that talking
to upper level management was the proper approach and (2) it permitted an identically situated
employee, Ms. Schmanek, to work in the phone center without using the JPP system. Thereis
additional record testimony that indicates that an JPP application may not, in fact, have been
necessary to accomplish atransfer from the cashier position to the Phone Center. Plaintiff has thus
set forth factssufficient to createafactual dispute asto whether she suffered an adverse employment
action through Home Depot’ s failure to promote her.

Defendant also marshalls caselaw indicating that apurely lateral transfer, or denial thereof,
will generally not beregarded asan adverse employment action. See, e.g., Burger v. Cent. Apartment
Mgmt., 168 F.3d 875, 879 (5th Cir. 1999); Craven v. Tex. Dep’'t of Criminal Justice-Inst. Div., 151
F. Supp. 2d 757, 766 (N.D. Tex. 2001); Boykinsv. Lucent Tech., Inc. 78 F. Supp. 2d 402, 415 (E.D.
Pa. 2000.); Brown v. Brody, 199 F.3d 446, 455-56 (D.D.C. 1999); Cahill v. O’ Donnéell, 75 F. Supp.
2d 264, 274 (S.D.N.Y. 1999). Here, the Phone Center position carried the same saary, benefits,
schedul e, grade and other terms and conditions of employment asaCashier position. Yet the Third
Circuit has repeatedly held that atransfer or reassignment into a position that an employee cannot
do or that renders an employee worse off in terms of working conditions or economic opportunity
may constitute an adverse employment action. See Goosby 228 F.3d at 319 (holding that genuine
issues of material fact existed as to whether employee suffered adverse employment action when,
following restructuring, employer assigned her to sell medical productsto nursing homesrather than
to the hospitalswith which shewasfamiliar); Jonesv. Sch. Dist. of Phila.,198 F.3d 403, 412 (3d Cir.
1999) (holding that teacher suffered adverse employment action when he was twice transferred to

new schools, where he lost opportunity to teach physics as result of first transfer, and was required
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as result of second transfer to teach in school that had reputation of being difficult); Dilenno v.
Goodwill Indus. of Mid-Eastern Pa., 162 F.3d 235, 236 (3d Cir. 1998) (holding that transfer to job
that employer knows employee cannot do may constitute adverse employment action). In Dilenno,
the court noted, “it is important to take a plaintiff's job-related attributes into account when
determining whether a lateral transfer was an adverse employment action. An inability to do a
particular job is job-related, unlike a desire to live in a certain city.” 162 F.3d at 236. (citing
Serrano-Cruzv. DFI Puerto Rico, Inc., 109 F.3d 23, 26 (1st Cir.1997) (setting employee up to fail
can be adverse action)).

Thefactsheredo not present acaseof purely lateral transfer. Plaintiff has put forth manifold
evidence that Home Depot denied her a position that it regularly made available to othersin her
situation. Although Plaintiff’ stransfer to the Phone Center would not have generated greater income
or benefits, it would have put her in aposition where she could perform her work in accordancewith
the reasonable requirements laid out by her doctor, of which Home Depot was aware. In this
context, Plaintiff has suffered more than “minor and trivial employment actions,” such as name
calling, Robinson, 120 F.3d at 1300, or genera dissatisfaction with her job. Sherrod v. Phila. Gas
Works, 209 F.Supp 2d 443, 450-51 (E.D. Pa. 2002). Home Depot caused access to the Phone and
credit card center to become a privilege of employment for pregnant employees. Home Depot then
denied Ms. Floresthat privilegeandinstead transferred her to aposition whoserequirementsviol ated
doctor’ srestrictions of which it was aware.

Secondly, under these facts, Ms. Flores can create agenuineissuefor trial asto whether she

15



was constructively discharged.* Discrimination results in constructive discharge if “the conduct
complained of would have the foreseeabl e result that working conditions would be so unpleasant or
difficult that areasonable person in the employee's shoes would resign.” Goss v. Exxon Office Sys.
Co., 747 F.2d 885, 887-888 (3d Cir. 1984). Here, Home Depot’ sinitia refusal to allow Ms. Flores
to work in the Phone Center and itstransfer of her to the Tool Corral meant that she suffered under
uncomfortableworking conditionsthat sheknew went outside her doctor’ srequirements. Ms. Flores
testified that when she was denied a Phone Center position a second time shewastold, “I wouldn't
hireyou” by the senior decision-maker at Home Depot and was a so told that she had to remainin
the Tool Corral position or look for work outside of Home Depot. She then learned in short order
that a pregnant white cashier was permitted to work in the phone center. | consider the objective
reasonableness of Plaintiff’s position in light of the fact that the record suggests that Home Depot
regularly permitted other pregnant empl oyeesto occupy positionsinthe Phone Center and credit card
center.

In Goss, the court upheld adistrict court’ s finding of constructive discharge whereafemale
sales representative was verbally abused about her decision to become pregnant, her employer
assigned her lucrative sales territory to a male representative despite the plaintiff's successful

performance, thus effectively cutting her pay, and her attemptsto pursue remediesin-house resulted

4. The Third Circuit has not definitively resolved the issue of whether a constructive discharge
necessarily qualifies as an adverse employment action, but has suggested that it might. See
Durham Life Ins. Co. v. Evans, 166 F.3d 139, 153 (3d Cir. 1999) (rgecting a theory under which
any substantial adverse action would not be tangible adverse action if it led affected employee to
quit before demotion took effect as “contrary to Title VII doctrine,” which “recognizes a
constructive discharge under such circumstances’). In Cardenas v. Massey, 269 F.3d 251, 266
n.10 (3d Cir. 2001) the court reserved this question for resolution in the first instance by a district
court but assumed that a constructive discharge could operate as a tangible employment action.
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in the ultimatum that she either accept the new assignment or resign. 747 F.2d at 888. Here, Ms.
Floreswas disparaged about her qualities asaworker, was denied aposition in the phone center that
her employer subsequently granted to awhite empl oyee despiterecord evidencethat the position was
available and that Ms. Flores had presented evidence that her medical condition would warrant the
transfer, and her repeated attempts to facilitate a transfer resulted in asimilar ultimatum.
Defendant arguesthat M s. Flores cannot show shewas constructively discharged because she
failed to take advantage of various aternatives to resigning such as a) approaching her direct
supervisor, b) getting another doctor’ s note, ¢) applying through the JPP system or d) seeking early
maternity leave. Ms. Flores already had already approached individualsin positions of authority on
four separate occasions to ask them to facilitate atransfer. In two of those cases, she was told that
consulting upper management was the right approach. She also knew that another cashier had been
permitted to work in the phone center. In the one instance where Mr. Komadinatold her to make
use of the JPP system, he also told her that she would likely not get the job and made disparaging
remarks about her. Ms. Flores by this point had aready produced three doctors notes, the last of
which clearly showed that the front end cashier duties—whichwere materially replicated inthe Tool
Corral —went beyond her restrictions. Ms. Flores could thus not have been reasonably expected to
pursue the alternatives described by Home Depot, apart from taking the unreasonable step of
pursuing early maternity leave. | conclude that Plaintiff has put forth facts sufficient to create a
genuineissuefor trial asto whether she was constructively discharged and thus suffered an adverse
employment action at the hands of Home Depot.
b. Compar atively Favor able Treatment of Similarly Situated Per son

Home Depot’ s argument that Ms. Flores cannot show that Ms. Schmanek was treated more
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favorably because M's. Schmanek was not “transferred” isequally unavailing. First, Ms. Floresand
Ms. Schmanek were“similarinall of therelevant aspects;” both were cashierswho became pregnant
and sought light duty positions based on doctors' recommendations. Ercegovich v. Goodyear Tire
and Rubber Co., 154 F.3d 344, 352 (6th Cir. 1998). The record evidence strongly suggests that the
requirement of using formal transfer system, which functioned asabarrier in Ms. Flores' scase, was
either waived in Ms. Schmanek’ s case or not arequirement at al. Several employees, including the
individual who oversaw the Phone Center, testified that Ms. Schmanek worked in the Phone Center.
Thus, the fact that Ms. Schmanek was not “transferred” through the formal system is irrelevant.
Plaintiff has aso put forth evidence to create agenuine issue for trial asto whether it was common
practice to permit white pregnant employeesto work in the phone center. Mr. Maddox’ s testimony
indicates that of the two pregnant women permitted to work in the phone center while he oversaw
it, both were white. | find, therefore, that Plaintiff has put forth evidence sufficient to make out an
prima facie case based solely on Home Depot’ s failure to permit her to work in the Phone Center.
Therefore, | need not address whether Home Depot’s termination of Ms. Flores constitutes an
adverse employment action.
2. Home Depot’ s Non-Discriminatory Reasonsfor Its Actions

Because Ms. Flores has set forth facts sufficient to make out a prima facie case of
discrimination, the burden shifts to Home Depot to produce evidence that it had alegitimate, non-
discriminatory reason for the challenged adverse employment action. Burdine, 450 U.S. at 254-256.
Home Depot does not explicitly advance a non-discriminatory reason for its failure to permit Ms.
Floresto work in the Phone Center. Based on the factsin the record, therefore, | must assume that

Home Depot’ s reason for refusing to permit Ms. Flores to work in the Phone Center was that there
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were no available positions in the Phone Center and that Plaintiff never “applied” for aposition in
the Phone Center, because she did not make use of the JPP system. Defendant need not persuadethe
Court that it was actually motivated by the proffered reasons and need merely raise agenuineissue
of fact asto whether it discriminated against the plaintiff. Burdine, 450 U.S at 254. Additionally,
my analysis of Defendant’ s proffered reason “can involve no credibility assessment.” . Mary's
Honor Center v. Hicks, 509 U.S. 502, 506 (1993). Mr. Komadina's testimony, though heavily
disputed, supports the existence of these non-discriminatory reasons for Home Depot’ s refusal to
permit Ms. Flores to work in the Phone Center such that Home Depot can meet its production
burden.

Home Depot, cannot, however, successfully arguethat Plaintiff has created no genuineissue
for trial on the ultimate issue of whether it intentionally discriminated against Ms. Flores. Burdine,
450 U.S. 253. In Fuentes, the Third Circuit held that to survive a motion for summary judgment
when the defendant offers alegitimate reason for its employment action,

the plaintiff who hasmade out a primafacie case may defeat amotion
for summary judgment by either (i) discrediting the proffered reasons,
either circumstantially or directly, or (ii) adducing evidence, whether
circumstantial or direct, that discrimination was more likely than not

a motivating or determinative cause of the adverse employment
action.

32 F.3d at 764. Here, Plaintiff has more than amply discredited Home Depot’ sproffered reasons. As
discussed above, Ms. Flores can point to evidence creating a genuine issue for trial as to whether
positions were available in the Phone Center when she applied, and whether her failure to use the
JPP system could legitimately have prevented Home Depot from permitting her to work there.

Home Depot has also taken the position that it had alegitimate reason for terminating Ms.
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Floresimmediately intheform of itspolicy of terminating employeeswho handle cash. Setting aside
theissue of whether Plaintiff’ stermination alone could support aprimafacie case since Plaintiff has
already met its burden through facts relating to the failure to transfer, Plaintiff still could discredit
Defendant’ s proffered reason for its early termination of Ms. Flores. Defendant explains that it had
a"“practice regarding cash-handling employees.” (Def.”sMem. of Law at 26.) Plaintiff can directly
discredit thisreason. Therecordisrepletewith evidencethat cash-handling employeeswho tendered
their resignations were not immediately terminated and were, in some cases, permitted to work for
some time. | thus conclude that Plaintiff has set forth facts sufficient to create a genuine issue for

tria asto whether Home Depot discriminated against her.

IV. CONCLUSION

For the foregoing reasons, | will grant Defendant’s motion for Summary Judgment in part
and deny it in part. First, Plaintiff filed her PHRA claim after the expiration of the statutory filing
period and has not put forth evidence sufficient to create amaterial dispute asto whether she should
be permitted to avail herself of ether the continuing violations or equitable tolling theories.
Accordingly, Plaintiff's PHRA claim is time-barred and | must grant summary judgment for
Defendantsasto Plaintiff’ SPHRA claim. Second, Plaintiff hasput forth evidence sufficient to create
aprimafacie case of discrimination and Defendant has failed to meet its burden of production by
providing anon-discriminatory reason for itsactions. Assuch, | cannot enter summary judgment for

Defendant on the Title VII claim. An appropriate order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARIA FLORES, : CIVIL ACTION
Plaintiff, :

V.
THE HOME DEPOT, INC. and :
DON LAMBERT, individually and in his :
professional capacity as Store Manager
at THE HOME DEPOT, INC., :
Defendants. : No. 01-6908
AND NOW, this  day of April, 2003, upon consideration of Defendant’s Motion for
Summary Judgment and the response thereto, and for the foregoing reasons, it is hereby
ORDERED that:
Defendant’ s Motion for Summary Judgment (Document No. 11) isGRANTED
IN PART and DENIED IN PART asfollows:

a Summary judgment is granted as to Plaintiff’s PHRA claim.

b. Summary judgment is denied asto Plaintiff’s Title VII claim.

BY THE COURT:

Berle M. Schiller, J.



